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Comments on JFTC’s Draft Guidelines concerning Abuse of a Superior Bargaining Position
Transactions between Digital Platform Operators and Consumers

30 September 2019

On behalf of the Asia Internet Coalition (AIC) and its members, | am writing to express our sincere gratitude
to the Japan Fair Trade Commission (JFTC) to submit comments on the Guidelines Concerning Abuse of
a Superior Bargaining Position under the Anti-monopoly Act on the Transactions between Digital
Platform Operators and Consumers that provide Personal Information (“Draft Guidelines”). AIC is
an industry association comprised of leading Internet and technology companies in the Asia Pacific region
with an objective to promote the understanding and resolution of Internet and ICT policy issues. Our current
members are Airbnb, Amazon, Apple, Expedia Group, Facebook, Google, Grab, LinkedIn, LINE, Rakuten,
Twitter and Yahoo (Oath), and Booking.com.

We commend JFTC on formulating the Draft Guidelines for public consultation, which will be applied to
companies providing online shopping, social media, search engines and video, music and app distribution.
We also appreciate the government aims to enact a new law next year to ensure transparency in business
transactions with major technology companies. We believe that this is a timely initiative as the economies
and companies become more digital in nature.

As responsible stakeholders in this policy formulation process, we appreciate the ability to participate in this
public consultation and submit our views. As such, please find appended to this letter detailed comments and

recommendations in:

e Recommendations [IN ENGLISH] - Page 2-8 [Click on ‘ENGLISH’ to access the submission in

English language]

e Recommendations [In Japanese] [GR 3] - Page 9-19 [Click on ‘JAPANESE to access the

submission in Japanese language]

which we would like to respectfully request JFTC to consider when reviewing the Draft Guidelines.

Should you have any questions or need clarification on any of the recommendations, please do not hesitate to
contact our Secretariat Mr. Sarthak Luthra at Secretariat@aicasia.org or at +65 8739 1490. Importantly, we
would also be happy to offer our inputs and insights on industry best practices, directly through meetings and

discussions and help shape the dialogue for the advancement of digital platforms ecosystem in Japan.

Sincerely,

;%W
&

Jeff Paine
Managing Director | Asia Internet Coalition (AIC)


mailto:Secretariat@aicasia.org
mailto:secretariat@aicasia.org
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Recommendations [IN ENGLISH]

1. The Draft Guidelines represent a significant paradigm shift in the application of Abuse of
Superior Bargaining Power (ASBP). The JFTC has not provided sufficient reasoning to
support expansion of ASBP to B2C transactions. There has also been a lack of engagement
with businesses, academics and the legal community to discuss expansion of ASBP to B2C.

a. Asthe JFTC has admitted, ASBP has traditionally only applied to B2B transactions.
Applying the regulation to B2C transactions would be a significant paradigm shift.
Therefore, the JFTC is expected to cautiously build a broad consensus among businesses,
academics, and legal practitioners. The Draft Guidelines do not accomplish this. The
Draft Guidelines exceed the original legislative intent of ASBP, as much of the conduct
specified should not fall under an abuse of a superior bargaining position, and instead be
captured by other categories of Unfair Trade Practices.

b. (Regarding 1 of the Draft Guidelines (p2)) The legal rationale for ASBP - as explained by

the JFTC in the past - has been to stop strengthening the market power of a “superior”
party and weakening the market power of “inferior” party. Market power is a concept
applicable to economic entities operating in the market; market power does not extend to
individuals and consumers. The Draft Guidelines label consumers as the “inferior” party
but does not explain the jump in logic. The current ASBP guidelines already make clear
the reason why a company may become “inferior” and what conducts will be “abuse”.1
These do not map to the Draft Guidelines in a consistent manner, where the threshold for
what constitutes an “inferior” party and what constitutes “abuse” appears to be lower.
The difference between the ideas of what is “inferior” and “abuse” results in
inconsistency between two guidelines.

c. The Draft Guidelines suggest that ASBP will be applied in a different way going forward,
driven by consumer protection concerns, rather than the protection of competition on the
merits.2 It is important for the JFTC - a competition law regulator first and foremost - to

1 See the current ASBP gwdelmes (p5)

) e If. “When Party A has superior
bargalnmg p05|t|on over Party B Who isa transactlon Counterpart it means such a case where if Party A makes a
request, etc., that is substantially disadvantageous for Party B, Party B would be unable to avoid accepting such a
request, etc., on the grounds that Party B has difficulty in continuing the transaction with Party A and thereby
Party B’s business management would be substantially impeded.”
2 See Draft Guidelines, “If a digital platform operator in a superior bargaining position over consumers who are the
counterparties to transactions unjustifiably causes, in light of normal business practices, disadvantage for such
consumers by making use of such position, the digital platform operator will not only impede the free and
independent judgements of such consumers but will also likely gain competitive advantage over its competitors.
Because such a conduct is likely to impede fair competition, it is restricted under the AMA as abuse of a superior
bargaining position, a type of unfair trade practices.”


https://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines_files/101130GL.pdf
https://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines_files/101130GL.pdf
https://www.jftc.go.jp/en/legislation_gls/imonopoly_guidelines_files/101130GL.pdf
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focus enforcement and analysis on competition impact on the market, and to assess each
case weighing the potential anti-competitive impact against the benefits and pro-
competitive factors. The Draft Guidelines - as it currently reads - are silent on whether
and when pro-competitive factors are to be considered.

d. The Draft Guidelines is a further departure from international competition law norms.
ASBP in its original application to B2B was already a departure from international
competition law principles (i.e. enforcement against abusive conduct based on dominance
or substantial degree of market power). The extension of ASBP to cover B2C -
particular with regard to personal data - is a further departure from international norms.
The divergence of Japanese competition law policy from internationally-recognised
competition law principles risks creating a significant barrier to entry into the Japanese
market, particularly given the global nature of the digital economy. We point to JFTC
Chairman Sugimoto’s 2019 New Year message: “From the perspective of globalization
of corporate activities, | believe the Japan Fair Trade Commission should put competition
policy forward consistent with global standards, together with other competition
authorities.”s

e. (Regarding Introduction of the Draft Guidelines (pp1-2)) Since there is no definition of

“digital platforms” in current Japanese laws, the JFTC should be wary and cautious when
setting the definition of “digital platform”. Recently, the JFTC avoided comment on
whether a certain company qualified as a “digital platform” and did not provide clear
guidance on what constitutes a “digital platform” under the Draft Guidance.s This stance
creates uncertainty and confusion for businesses.

f.  (Regarding Introduction of the Draft Guidelines (pp1-2)) The JFTC should consider

aligning definition of “digital platforms” to be consistent with international discussion, in
particular given the nature of global digital economy. For example, P2B regulations that
EU commission suggested defines “platform business” as Online Intermediation Service
which fulfils 1) It is an online platform 2) It allows other businesses to offer goods or
services to consumers so that those businesses can transact with consumers. The
definition of the EU proposal also limits application to certain services, and we encourage
the JFTC to do the same.

g. We also note that the JETC’s refers to the Draft Guidelines as “Kangaekata” rather than
“Shishin” in the Japanese language version. Most of the current ASBP guidelines
published by the JFTC have not adopted the term “Kangaekata” and we encourage JFTC
to explain the significance of the terminology.

3 https://lwww.jftc.go.jp/en/about_jftc/MessagefromChairma/190121.html
4 https://www.jftc.go.jp/houdou/teirei/2019/jul_sep/kaikenkiroku190904.html

3
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(Regarding 5 of the Draft Guidelines (pp4-8)). The JFTC normally sets forth safe harbors

or exceptions where no issues arise in their guidelines. The existing ASBP guidelines
show concrete examples based on real cases that JFTC addressed. However, in the draft
guidelines, assumed examples are broad and there are insufficient exemptions. It will
result in lack of predictability for businesses. For example, in the draft guideline, the only
example of appropriate measure to get consent from consumers is through email
announcement. Various measures should be included as proper measures to be consistent
with APPI. In addition, given that the current ASBP guidelines prescribe on page 28 that
the JFTC consider whether a reason for providing certain trade terms is sufficiently
explained when providing such terms, if a business provides relevant information to
consumers in B2C transactions, that should be considered as a countervailing factor in
considering whether conduct falls under ASBP. The Draft Guidelines do not mention that
such factors are considered. Factors such as good faith negotiations and sufficient
explanation of terms are important guiding principles when businesses conduct activities,
and the Draft Guidelines fail to provide guidance on how businesses can comply with the
Antimonopoly Act.

2. The Draft Guidelines create uncertainty and confusion for all businesses in Japan and may
cause serious harm to innovation.

Duplication of or inconsistency with existing laws

a.

The JFTC should be wary of the idea that an (alleged) privacy law violation necessarily
and by itself causes "harm" to consumers in the antitrust sense. Where other laws and
legal regimes already address the protection of consumer data and are naturally better
suited to do so, it is ill advised to create additional rules through the Draft Guidelines.

The Act on Protection of Personal Information of Japan (the APPI) already covers the
use and protection of personal data. It is unclear why potential issues or shortcomings
with consumer data protection are not addressed through APPI and the privacy legal
regime.

For a set of draft guidelines on consumer data protection, the only concrete consistency
between the Draft Guidelines and the APPI is the definition of “personal information”.
Other than this, the intended relationship between the Draft Guidelines and the APPI is
unclear. For instance, where the conduct is compliant with the APPI, it is unclear whether
(and why) the same conduct would fall foul of the ASBP. Further, where the conduct is
not compliant with the APPI, it is unclear whether (and why) the same conduct would
also by itself fall foul of the ASBP. Finally, the Draft Guidelines contains references to
“personal information, etc.” which the JFTC indicates includes data beyond personal

4
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e.

information--but do not clearly define what these entails or explain its significance. The
JFTC should reconsider including a duplication of consumer protections in the Draft
Guidelines where they are already legislated for.

(Regarding 5 of the Draft Guidelines (pp4-8)) The examples in the Draft Guidelines

identified as potentially concerning conduct are more appropriately addressed through
existing privacy law frameworks. A digital platform operator acquires information related
to consumers who use its services in a reasonable and appropriate manner, by
implementing measures required under the APPI, such act would not unjustly impose a
disadvantage on the transacting party in light of normal business practices, and therefore
normally does not cause a problem in light of the Antimonopoly Act. For example:

i.  Acquiring personal information without stating the purpose of use to consumers
is already prohibited by Article 18, paragraph 1 of the APPI. Using personal
information beyond the scope necessary to achieve the purpose of use and in
contradiction of consumers’ intent is covered by Article 16, paragraph 1 of the
APPI. And acquiring and using personal information without taking the
necessary and appropriate precautions to safely manage such information is
addressed by Article 20 of the APPI.

ii.  Existing guidelines to the APPI already state (page 24 in Japanese:
https:/iww.ppc.go.jp/files/pdf/190123 guidelines01.pdf) that consumers’
consent to allowing businesses to acquire and utilize personal information must
be obtained through reasonable and appropriate means so that consumers can
determine whether to give consent to the acquisition or utilization. This, too,
indicates potential concerns that consumers may be coerced or compelled to
consent to providing personal information can be adequately addressed through
privacy laws.

iii.  Addressing the concerns raised by the Draft Guidelines through privacy law is
consistent with international standards. The GDPR, for example, contains similar
provisions to ensure adequate transparency for consumers, impose appropriate
constraints on the use of personal data, and keep data secure.

Introducing a new layer of overlapping and less-well-defined rules based on bargaining
power or other concepts that only have a tangential bearing on privacy issues is
duplicative and will lead to confusion as to what businesses are able to use consumer data
for. This in turn is likely to deter legitimate new uses of personal data and hamper
innovation--both of which are not in the interests of consumers.


https://www.ppc.go.jp/files/pdf/190123_guidelines01.pdf
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f.  Additionally, other existing laws already address the consumer protection concerns that
are raised in the Draft Guidelines. For example, the Consumer Contract Act and Civil
Code allow consumers to nullify contractual terms and seek damages against businesses
for a range of conduct that includes invasion of their privacy rights. These laws are driven
by consumer protection interests and are meant to ensure that contracts between
consumers and businesses are fair and not overreaching.

g. Countries should seek to pursue greater compatibility among their regulations to remove
uncertainties, inefficiencies and market barriers which can slow innovation. The
introduction of further and general prohibitions on the collection and use of consumer
data through the Draft Guidelines, however, result in legal regime conflation and create a
more complex and uncertain legal landscape for companies trying to conduct business in
Japan. These uncertainties have the unintended consequence of harming innovation.

The concepts in the Draft Guidelines are difficult for businesses to understand and apply, and
inconsistent with commercial realities.

h. Based on the Draft Guidelines’ explanation of when a digital platform operator is in a
superior bargaining position over the consumers, it appears that normal commercial
practices may be regarded as asserting superior bargaining positions For example, most
online (and many offline) businesses use standard terms of contract with consumers; this
is a common commercial practice and often the only practical solution for servicing the
market at scale. The wording in the Draft Guidelines is capable of categorizing such
established commercial practices as “making use of one’s superior bargaining position”.
It is difficult to see how such arrangements could be characterised as an abuse of a
superior bargaining position, or even how they could be made more favourable for users
without seriously impeding innovation or business efficiency.

i.  (Regarding 3(3) of the Draft Guidelines (p3)) The Draft Guidelines indicate conduct
which “unjustifiably impos[es] a disadvantage on consumers” is normally deemed as
“making use of one’s superior bargaining position”. Businesses would find such broad
statement vague and difficult to apply. It’s worth noting that the causality requirement
linking a “superior bargaining position” and the alleged abusive conduct in the existing
ASBP guidelines (applicable to B2B) is already low. Extending such a low causality

5 See Draft Guidelines setting out scenarios when a digital platform operator is normally in the superior bargaining
position over the consumers: “(i) when there is no other digital platform operator that provides alternative services
for the consumers; (ii) it is practically difficult to stop using the service provided by the existing digital platform
operator even if an alternative service exists; or (iii) when the digital platform operator is in a position in which it
may freely control the trade terms, such as prices, qualities, and quantities.” See also Draft Guidelines “... a conduct
will not be necessarily justified simply because the conduct is consistent with existing business practices.”
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standard to transactions with consumers would further increase the uncertainty for
companies doing business in Japan.

The Draft Guidelines unduly focus on the provision of free products and services.

i.  (Regarding 3 of the Draft Guidelines) Where online businesses offer services for

free to consumers, there is generally no lock-in contract for any time (users can
leave at any time). Because there is no lock-in contract, a digital platform
operator is normally not in a superior bargaining position over consumers where
data portability is possible, and therefore consumers are able to switch to an
alternative service from the services provided by the digital platform operator.

ii.  The Draft Guidelines mischaracterise provision of personal data as
“compensation” for receiving (or continuing to receive) free services. Users do
not “pay” with their data, rather, the free services offered by digital platforms are
often financed by advertising (or other revenues).

iii.  Itis important for the JFTC to evaluate the conduct in question by understanding
the whole contractual relationship and business model of each digital platform
business before coming to broad-brushed conclusions.

iv.  Further, we encourage the JFTC to have a balanced view of enforcement towards
both paid and free services. We note that the calculation of administrative fine
amounts have been a complicated and costly exercise for the JFTC, and the Draft
Guidelines’ focus on free products and services risks the JFTC targeting
businesses offering free products and services in order to avoid difficulties with
calculating administrative surcharges calculation.

3. If the JFTC considers ASBP ought to be applied to B2C transactions, the abuses
contemplated by the Draft Guidelines arise across all companies and industries, not just
digital platforms.

a.

The JFTC’s position on bargaining power ignores the significant availability of data
across the digital economy (and across non-digital industries) for a wide range of
businesses, not just digital platforms. There are a large humber of consumer-facing
businesses that have access to and control over significant amounts of consumer data and
use standard contracts to engage with consumers. The JFTC has not identified any
practice used by digital platform operators that is materially different to what other
businesses do, and the JFTC provides insufficient explanation for why a different
approach needs to be applied only to digital platforms.
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b. Given the importance of personal data and privacy protection, laws and regulations which
protect privacy and personal data should apply across the board, not just limited to
transactions with digital platforms.

c. JFTC’s consumer survey results in April 2019 also show inconclusive results to support
introducing the Draft Guidelines. Of the 2000 users (consumers) of digital platform
services surveyed by the JFTC, 66.8% of consumers surveyed did NOT feel
disadvantaged with regard to the collection, use, and management of personal
information and usage of data by digital platform services.

d. Inlight of the above, if ASBP is to be applied to B2C transactions, the Draft Guidelines
ought to apply to all businesses which collect and use personal data across the economy
in Japan, not just digital platforms. The current Draft Guidelines do not provide guidance
to the many other businesses--not just platforms--which are impacted by that application.

e. A new guideline for only digital platforms creates inconsistency with current ASBP
guidelines. It will result in significant and inconsistent differences in how the ASBP
regulation is applied between digital platforms and other businesses - companies that are
not classified as “digital platforms” may be able to avoid ASBP violations even if they
abuse their superior positions toward consumers.
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WAL TVET, 2BER, 7P T7IYRT7F—-X—ARELTL
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SEPRERVCFAATZIETOEEECERATNINETY, BROZFAF(R)E
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