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18 August 2023

Mr. Matsuno Hirokazu,

Chief Cabinet Secretary,

Digital Market Competition Headquarters,
Office of the Cabinet Secretariat,
Nagatacho 1-6-1, Chiyoda-ku,

100-8968 Tokyo, Japan

Dear Mr. Matsuno Hirokazu,

Subject: Asia Internet Coalition (AIC) Industry Response to Digital Market
Competition Headquarters (DMCH) Draft Final Report on Competition in Mobile
Ecosystem

The Asia Internet Coalition (AIC) would like to express our sincere gratitude to the Digital
Market Competition Headquarters (DMCH) for the opportunity to submit comments on the
Draft Final Report on Competition in Mobile Ecosystem.

We appreciate the Government of Japan (GOJ)’s efforts in drafting the Final Report on
Competition in the Mobile Ecosystem. We would like to convey that the proposed regulation
is broad and could result in unintended harms to business and consumers. In this regard, an ex-
ante framework should avoid relying on international regulatory proposals without analyzing
the context, purpose, objective of the particular regulation, alongside the potential impact on
the economy, consumer welfare.

It is crucial that the GOJ play an active role in engaging with relevant stakeholders and market
players. To ensure that the cost of any new regime does not outweigh its benefits, the report
should allow conduct that is clearly pro-competitive or completely benign and recognize
justifications for legitimate protections. We encourage that the GOJ review evidence and past
experience and focus the proposed framework on the types of conduct that are recognized to
be demonstrably harmful for competition, rather than seeking to address theoretical or
speculative harm, which would risk overregulation to the detriment of innovation. We urge the
DMCH to consider using existing enforcement frameworks (including antitrust), which provide
a more proportionate means of achieving desired outcomes. The USTR’s Foreign Trade
Barriers Report has noted concerns that digital platforms regulation in Japan may be
cumbersome and unfairly target US companies, dampening US investment and commerce in
Japan.

Given the context we would like to highlight the following points for DMCH’s consideration:

1. We encourage transparency, appropriately tailored regulation, and multi-stakeholder
engagement in the process. We believe that conducting meaningful hearings and
ensuring transparent and fair procedures continue to be important perspectives in
determining the future policies.


https://aicasia.org/
https://ustr.gov/sites/default/files/files/reports/2021/2021NTE.pdf
https://ustr.gov/sites/default/files/files/reports/2021/2021NTE.pdf
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e The Final Report touches upon a wide range of issues, and each issue requires

thorough and careful deliberations. The duration of deliberation by the Digital
Market Competition Council Working Group (WG) is extremely short
compared to cases in other regions. We recommend the GOJ to take sufficient
time and conduct careful deliberations to make the final report.

e We also observe that the meetings at the WG were held in close door setting,
and secretariat materials are not open to the public. We believe the mobile
ecosystem matters to global stakeholders, and therefore global experts,
consumers and other stakeholders should have opportunities to know the
progress of the discussions and make timely inputs. We therefore urge the
GOJ to make the policy making process more transparent, inclusive of
underlying procedures and making meetings open to the public.

2. Before proposing any new regulation, GOJ should carefully evaluate if existing
legislative provisions and tools remain appropriate to combat potentially
anticompetitive conduct that affects consumers. The AIC believes that additional
regulation may be warranted only when there is evidence of a failure in the existing
regulatory structure.

Heavy handed regulation could hinder innovation, impose a costly burden on industry
participants, and harm economic growth. It could also undermine IP rights, causing
harm to businesses investing in and maintaining a presence in Japan. Businesses in
other sectors, particularly those that are characterised by dynamism and innovation, are
not subject to similarly rigid regulations.

Given that digital platforms provide significant benefits to the Japanese economy, any
regulation that distorts competition between platforms will have serious implications
for economic security.

3. A common theme in new digital platforms regulation across jurisdictions is the
importance of defences and justifications. While privacy and security exemptions are
important, regulation should go further to provide a defence for conduct that is
necessary, or objectively justified, based on benefits to efficiency, innovation or
consumer welfare. For instance:

- In the UK, the CMA has emphasised that firms should be able to justify their
conduct, even if it appears to fall within one of the prohibited categories of
behaviour. The Digital Markets, Competition and Consumer Bill includes an
exemption for conduct that falls within a prohibited category of conduct if the
benefit to users outweighs “any actual or likely detrimental impact on
competition”, the conduct is proportionate, and the conduct does not eliminate
competition.

- In Australia, the Australian Competition and Consumer Commission
recommended that the regulation of Digital Platforms should consider any
justifiable reasons for the conduct.

- In the US, the proposed American Innovation and Choice Online Act,
introduces an affirmative defence if the conduct is to “maintain or substantially



https://publications.parliament.uk/pa/bills/cbill/58-03/0294/220294.pdf
https://www.congress.gov/bill/117th-congress/senate-bill/2992
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enhance the core functionality of the covered platform”, or for security, privacy
and safety reasons.
- In Germany, competition rules that govern digital platforms (GWB) introduce
a defence for conduct that can be objectively justified.

As responsible stakeholders in this policy formulation process, we would greatly appreciate the
opportunity to share our comments on the draft report, which we would like to respectfully
request the DMCH to consider.

Should you have any questions or need clarification on any of the recommendations, please do
not hesitate to contact our Secretariat Mr. Sarthak Luthra at Secretariat@aicasia.org or at +65
8739 1490. Furthermore, we would also be happy to offer our inputs and insights on industry
best practices, directly through discussions and help shape the dialogue for the advancement of
Japan’s digital economy.

Thank you

Sincerely,

Y
Ve

Jeff Paine
Managing Director
Asia Internet Coalition (AIC)
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